United States Court of Appeals 


for the Second Circuit 


BRIEF FOR 
APPELLANT 


UNTTED STATES COURT OF APPEAL 
SECOND CIRCUIT 


VANESSA TAYLOR, on behalf of herself 
and all other persons similarly situated, 


APPELLANTS, 


- against - | 


CONSOLIDATED EDISON CO., of New York, 
INC.; CHARLES PF. IAICE, individually, and 
In his capacity es Chairman of CONSOLI- 
VATED ENISON CO. Of NEW YORK, INC. : 
ARTHUR KAUSPURG, individually, and in his 
capacity as President of CONSOLIDATED 
EDISON CO. of NEW YORK, INC.; THE PUBLIC 
SERVICE COMMISSION OF THE S'rATE OF 

NEW YORK; ALFRED F. KAHN, individually, 
and in his capacity as Chairman of the 
Public Service Coimaission of the State 
of New York; and EDWARD P. TARKIN, 
CARMEL CARRINGTON MARR, HAROLD A, JERRY, 
JR., and EDWARD BERLIN, cach individually 
and in his capacity as Comnissioner of 
the Public Service Commission of the 
State of New York, CONNIE ROKAN, as 
agent of the Public Service Commission, 


i anor 
BETAS: Bieee aa Wel al AY SE” NOTR maw AMEN Ge 


APPELLEFS. 7 
AN EPPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE 
FASTERN DISTRICT OF NEW YORK 


BRIEF FOR. PLAINTIFFS/APPEI,] ANTS 


KALMAN FINKEL, ESQ. 
Attorney-in-Charge 
The Legal Aid Society 
Civil Division 


JOAN MANGONES JOHN E. KIRKLIN 
DAVID GOLDFARS and Director of Litigation 
MARSHALL GREEN, Tne Iwgal Aid Society 

O£ Counsel Civil Appeals & Law Reform Unit 
The Legal Aid Society 11 Park Place - 8th Floor 
Staten Island Neignrborhood Office New York, New ‘York 10007 
42 Riclsond Terrace (212) 227-2755/962-4119 
Staten Island, New Yorx 10301 
(212) 273-6677 


Attorneys for Plaintiffs /Appellants 


UNITED STATES COURT OF APPEAL 
SECOND CIRCUIT 


VANESSA TAYLOR, on behalf of herself 
and all other persons similarly situated, 


APPELLANTS, 
- against - 


CONSOLIDATED EDISON co., of New York, 
INC.; CHARLES F. LUCE, individually, and 
in his capacity as Chairman of CONSOLI- 
DATED EDISON CO. of NEW YORK, INC.: 
ARTHUR HAUSPURG, individually, and in his 
capacity as President of CONSOLINATED 
EDISON CO. of NEW YORK, INC.; THE PUBLIC 
SERVICE COMMISSION OF THE STATE OF 

NEW YORK; ALFRED E. KAHN, individually, 
and in his capacity as Chairman of the 
Public Service Comnission of the State 

of New York; and EDWARD P. LARKIN, 

CARMEL CARRINGTON MARR, HAROLD A. JERRY, 
JR., and EDWARD BERLIN, each individually 
and in his capacity as Commissioner of 
the Public Service Commission of the 
State of New York, CONNIE ROHAN, as 

agent of the Public Service Commission, 


C.A. DOCKET 
NO. 76-7374 


ee 08 08 00 08 0 #6 08 80 08 ee 08 06 ef ef 


APPELLEES. 


AN APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE 
EASTERN DISTRICT OF NEW YORK 


__BRIEF FOR PLAINTIFFS/APPELLENTS 


KALMAN FI*KEL, ESQ. 
Attorney-in-Charge 
The Legal Aid Society 
Civil Division 


- JOAN MANGONES JOHN E. KIRKLIN 
DAVID GOLDFARB and Director of Litigation 
MARSHALL GREEN, Tne Legal Aid Society 
Of Counsel Civil Appeals & Law Reform Unit 
The Legal Aid Society 1l Park Place - 8th Floor 
Staten Island Neighborhoou Office New York, New York 10007 
42 Richmond Terrace (212) 227-2755/962-4119 
Staten Island, New York 10301 
(212) 273-6677 


Attorneys for Plaintiffs /Appellants 


TABLE OF CONTENTS 


Table of Authorities ...cccccccccccccccccccccccces 
Preliminary Statement... cece cccccccccccccsccecs 
Issues Presented on Appeal ......ccccccncccvccccce 
Statement of the CaSe€... cee rcccrecccccccccscces 
Summary of Argument ..... ccc ccc rccccccccccccccece 
AXGUMENE 2c cc ccccccccccccecccccccessccccesescccccs 


POINT I - THE INVOLVEMENT OF THE 
STATE IN DEFENDANT'S TERMINATION 
OF PLAINTIFF'S ELECTRIC SCRVICE 
IS SUFFICIENT TO CONSTITUTE 
STATE ACTION. 22 peccccccccccccccccccccce 


POINT II - DEFENDANT'S TERMINATION 
OF PLAINTIFF'S ELECTRIC ®ERVICE 
WITHOUT ADEQUATE NOTICE OR 
KEARING IS VIOLATIVE OF PLAINTIFF'S 
CONSTITUTIONAL DUE PROCESS RIGHTS....... 


POINT III - THE EQUAL PROTECTION CLAUSE 

OF THE FOURTEENTH AMENDMENT REQUIRES 
THAT CONSUMERS WHO ARE THREATENED WITH 
TERMINATION OF THEIR ELECTRIC SERVICE 
FOR ALLEGED TAMPERING OR NONPAYMENT OF 
CHARGES AND DEPOSITS RENDERED THEREFOR 
BE AFFORDED THE SAME PROCEDURAL SAFE- 
GUARDS ALREADY GUARANTEED BY THE STATE 
TO CONSUMERS THREATENED WITH TERMINA- 
TION FOR NONPAYMENT OF BILLS RENDERED... 


POINT IV - THIS ACTION SHOULD BE 
CERTIFIED AS A CLASS ACTION........22-e- 


CONCLUSION... cccccccccccccccrccscccccccccccce 


TABLE OF AUTHORITIES 


TABLE OF CASES 


Abrams v. Occidental Petroleum Corp., 
4350 ¥. 2d 157 (2 Cie. 1971) cicscacds 


Anderson v. City of Belle Glade, 
337 FP. Supp. 1353 (S.D. Pla., TOT) io cisrc ooeierelotetercie 


Board of Regents v. Roth, 408 US 564 (1972)....... 23 
Blake v. Verome, 14 Johns. 406 (1817).....-.cccccee 12 


Blye v. Globe-wernicke Realty Co., 
33 M¥2G 15, 347 WYB2E 170( 1973) ..ccccccsccccccces 11,19£n10 


Brissette v. Con Edison, New York Law Journal 
(April 26, 1976) p.6, Col.l, (App. Term, 
lst SG Sy caw ak wie a eas cabs ee Oa eee eet anewe 14 


Brorson v. Consolidated Edison Co. of New York 
350 F. Supp. 443 (Si Des Vis UOT2) 5 so ois si aciere Sievers o's 20,21, 26 


Cleveland Board of Education v. LaFleur, 
414 US CIs ITE) oi bet EEK o Hee Ge ket owde sekeen us 23 


Condosta v. Vermont Electric Cooperative, 
400 F. Supp. 358(D. Vets. LOTS) ia cicse eieeicloieele cists eisiete 10,18,21 


Consolidated Edison Co. of New York v. Powell, 
77 Misc. 2d 475, 364 NYS2d 311 (Civil Court 
Bronx and New York Counties, 1974) @eeeee*eese7eeeeeeeenerese 


Craft v. Memphis Light, Gas & Water Division 
534 PF. 24 684 (6th Cir., L976) isc o/cessceisis eels cSiewewws 


Culbertson v. Leland,528 P.2d 426(9th Cir.,1975).. 
Davis v. Weir,328 F.Supp.317,(N.D. Ga.,1971)...... 


Denny v. Health and Social Services Board of 
Wisconsin, 285 F.Supp. 526 (E.D. Wisc.,1968)..... 


Dobbs v. Northern Union Gas Co., 78 Misc.136, 
137 NYS 785(App. Term,lst Dept.,1912)..-.......... 


Page 
Doe v. Lavine,347 F.Supp. 357 (S.D.N.Y.,1972)..... 32fn14 


Donnelly v. City of Eureka, 399 F. Supp. 64 
(D. Kan. , 1975) .ccccccccccccccccccccccccccccccesccs 21 


Escalera v. New York City Housing Authority, 
425 F.2d 853, (2cir.,1970) cert. den. 
400 US B53. cccccccvcccccccrcce-ceoceseeccesscssesce 28 


Esposito v. Consolidated Edison Co., 
68 nyS2d 868 (1947) .ccccccccccccccccccvrccccsccsese 20 


Pioto v. U. S. Department of the Army, 
75 c 44 (E.D.N.Y.o 1976) ccc ccccccccccccercccscccces 32fnl4 


Pischer v. Long Island Lighting Co., 
280 NY 63, 19 N.E. 2a 682 (1939)... ccc ccccccccccces 13£n7 


Fortescue v. Kings County,128 AD 836 
(2a Dept. , 1908). .cccccce-cccccccescccscceseccsccccs 12,13 


Goblet v. New york Power and Light Corp., 
267 AD 1030,48NYS2d 107(3d Dept.,1944).....---e00- 12 


Goff Ve Kilts,15 wend. 550(1856)..- cece ccc cccccccce 12 


Goldberg Ve Kelly, 397 US 754(1970) ... cc ccccccccccee 20,21,22,23, 
23fn12 


Hattell v. Public Service Company of Colorado, 
350 F.Supp. 240 (D. CO1O. , 1972). ccc cccccccccseccce 21 


Heermance v. vVernoy,6 Johns.5(1810)....-.-ceeeceeee 12 


Hernandez v. European Auto Collision, 
487 P. 2a 378 (2 Cir. , 1973) ccc cccccccecccccscccce 11,19£n10 


Howell v. Consolidated Edison, 16,26, 
76 Civ. 2505 (MEP) (S.D.N.Y.)eccccccccccccccccccess 26fnl4 


Jackson v. Metropolitan Edison Co., 10,11,14, 15f 
419 us 315 (1975) ccrcccccccccccccccccceccccscccces 16,17,18 


Klein v. Nassau County Medical Center, 
347 F.Supp. 496(E.D.N.Y., 1972) wccccccccccccccccce 32£n14 


Koger v. Guarino, 
civil No. 73-2365 (B.D. Pa.,May 33,1976) -.cccccccccee 21 


Lamb v. Hamblin, 
57 P.R.D. 58 (D. Minn. , 1974) -cccccccccccseccccccece 


Lewis v. Lavine, 

(S.D.N.¥. 72 Civ. 4249 March 6, 1973)... ......2. 
Limuel v. Southern Union Gas Co., 

378 P.SUpp. 964(W.D. Tex., yd) ener a ee ee 


Manley v. Consolidated Edison Co., 
187 Misc. 366, 63 NYS 2d 353 (1946) wcccccscccesecce 


McComb v. Utica Knitting Co., 
164 FP. 2a 670 (2 CLE. £1947) cecviviccececscvescsceses 


Matthews v. Eldridge, us ° 


47 L. Ed. 2a 18 C1976) cece ei ee e0sc ns oe eee eees 


Morris v. Consolidated Edison Co., 
265 AD 743,40 NyS2da 825 (1943) -ccccccccccccccccece 


Newkirk Ve Sabler,9 Burdb.652(1650) ..cccccccccccscce 


Norwalk CORE v. Norwalk Redevelopment Agency, 
395 we 2d 920 (2 Cir., 1968) < o'c.cicc0sc occ os 60 e ccle'es 


Owens v. Roberts, 
377 FP. Supp. 45 (M.D. Pla., 1974) wccccccccccccsese 


Palmer v. Columbia Gas Co. of Ohio, 
352 P. Supp. 241, (N.D. Ohio, 1972) aff'd 
479 » gr 2d 153 (6th Cie ASTS inc kctccescesevesseees 


Percy v. Brennan, 
384 FP. Supp. 800 (S.D.N.Y.e 1974) occ cvccccccccccces 


Reed v. New York Richmond Gas Co., 
93 AD 453 (2d Dept., 1904). ccccccccccccccccccccce 


Reitman Ve Mulkey, 387 Us 369 (1967) .. ccc cccccccccces 
Shirley v. State National Bank of Conn., 

493 F. 2d 739 (2 Cir.,1974) 

cert. den. 419 Us 1009 (1974) .. ccc cccccccccccccce 


Short v. Pulton Redevelopment Co., Inc., 
398 F. Supp. 1234 (S.D.N.Y.,1974) -ccccccccccccccecs 


Standard v. Gas Service Co., 
346 P. Supp. 717(D.Kan., 1972) ccccccccccccccccccece 


Page 


32fn14 


21 


20, 20fn1l 


2fn2 


23fn12 


13fn7 


12 


30 


24 


2122 


32fn14 


14 


ll 


11 


32£n14 


21 


Stanley v. Illinois .405 us 645 (1972) cc cccccccccee 


Stewart v. Wohlgemuth, 
355 FP. Supp. 1212 (W.D. Pa., 1972) wc ccccccccvccce 


United states Department of Agriculture v. Murry, 
413 us 508 (1973) ccccccccccccecccccrecessessccses 


velardi v. Consolidated Edison Co. of N.Y.,Inc., 
63 Misc. 2a 623, 313 NYS2d 194 (Sup. Ct., 
N.Y. Cty., 1970) ccccccccccccccccccescccssesescece 


_Viandis Ve Kline, 413 Us 441( 1973) .c cc ccccccccccece 


Wisconsin v. Constantineau,400 US 433(1970)....... 


TABLE OF STATUTES 


United Staces Constitution, 14th Amendment........ 10,20,24 
28 U.S.C. §1343 (3) cc ccccccccccccccrcccccccccccce 3 
42 U.S.C. (0): k ee 2,3,10,32 


Rule 23 of the Federal Rules of Civil Procedure... 27,28,30, 
31,32 


Public Service Law §64-77....-.cccccccccccece 6,14,15,16 
Transportation Corporations Law §10-17....... 6,31 
Transportation Corporations Law §12.......... 20,24 
Transportation Corporations Law §14.......... 6,12,14 


Transportation Corporations Law §15.........- 6,12,14,20, 
24,31 


TABLE OF OTHER AUTHORITIES 
— 


Con Edison Tariff (P.S.C. No. 8 Electricity) 
General Information III §§9,11,15.....-c.-s-eeeee 


Public Service Commission Opinion No. 73-20, 
(July 10, 1973) . cc vccccccccccccccccccccssscessece 


-iv- 


Moore's Federal Practice 
2a ed., Vol. 3B, pe 23-289 ‘@eeeeaoeseceeeeneewee een eee e 


Title 16 New York Code of Rule: and Regulations 


OLD ecidnse 0 oes ee ee be Ose ee bee nee see ee nee basaes 


Title 16 New York Code of Rules and Regulations 


C2 53 'sc vice b0(s e sleie 66 alele 6.0 6.0)5 ows Sie's 00/515 6.b)s ob Sl e.e eis eles 


Title 16 New York Code of Rules and Regulations 
Part DAS cose wie ore clo'elaic eo eiereie eels ere OR 6 Cleelele ela edie eieke 7,15,24, 
25,31 


Title 16 New York Code of Rules and Regulations 
Part DDssiedSioe ooo. owe Sole ee O16 50 6 ORS RS WE Da ew oeeOR eR B¢E 7,15,25 


19 N.Y. Jurisprudence, Electricity, 
Gas and Steam Se Ee AO I ere RIO ae 12 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


VANESSA TAYLOR, on behalf of herself and all 
other persons similarly situated, 


APPELLANTS, 
- against - 


CONSOLIDATED EDISON CO. of NEW YORK, INC.; 
CHARLES F. LUCE, individually, and in his 
capacity as Chairman of CONSOLIDATED EDISON CO. 
of NEW YORK, INC.; ARTHUR HAUSPURG, individ- 
ually, and in his capacity as President of 
CONSOLIDATED EDISON CO. of NEW YORK, INC.; 

THE PUBLIC SERVICE COMMISSION OF THE STATE OF 
NEW YORK; ALFRED E. KAHN, individually, and in 
his capacity as Chairman of THE PUBLIC SERVICE 
COMMISSION OF THE STATE OF NEW YORK; and 
EDWARD P. LARKIN, CARMEL CARRINGTON MARR, 
HAROLD A. JERRY, JR., and EDWARD BERLIN, each 
individually and in his capacity as Commis- 
sioner of THE PUBLIC SERVICE COMMISSION OF 

THE STATE OF NEW YORK; CONNIE ROHAN, as agent 
of THE PUBLIC SERVICE COMMISSION OF THE STATE 
OF NEW YORK, 


APPELLEES. 
AN APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE 
EASTERN DISTRICT OF NEW YORK 


BRIEF FOR PLAINTIFFS/APPELLANTS 


PRELIMINARY STATEMENT 


This is an appeal from the Memorandum and Order, Judgment and 
1 
Order (A-102~-110) of the United States District Court for the 


Eastern District of New York (Bruchhausen, D. J.); the final order 


was entered July 2, 1976, dismissing plain iff's action for lack 
of jurisdiction. 


——_ 
The references to the Appendix are denominated “A.” 


Timely Notice of Appeal (A- 111 ) to this Court was 
filed by plaintiffs on July 30, 1976. 


ISSUES PRESENTED ON APPEAL 


The primary issue presented for review by this Court is 
whether the District Court erred in dismissing on the ground 
of lack of state action this class action brought by named 
plaintiff pursuant to 42 USC §1983 seeking declaratory and 
injunctive relief to secure notice and hearing prior to dis- 
continuance of electric service for alleged meter tampering 
and/or nonpayment of charges imposed therefor. 

Also presented for review are other issues which were raised 
and contested by the parties below but were not reached by the 
District Court in dismissing plaintiffs' action. These issues 
are whether defendants termination of electric service without 
adequate notice or hearing is a violation of plaintiffs’ constitu- 
tional due process and equal protection rights, and whether this 
action is properly maintainable as a class action. 

Plaintiff/appellant (hereinafter "plaint.ff") respectfully 
requests that in reversing the District Court's Order of Dismissal, 
this Court should remand the case back to District Court with 


instructions that the District Court certify the plaintiff class, 


enter summary judgment and grant permanent injunction for the 
2 


plaintiffs. 


a ee a ee ee ee 

See Abrams v. Occidental Petroleum Corp., 450 F. 2d 157, 
165-166 ( 2 Cir., 1971); McComb v. Utica Knitting Co., 164 F. 2d 
670, 674 (2 Cir., 1947). 


STATEMENT OF THE CASE 


A. Nature of the Case and Proceedings Below 


By this class action brought pursuant to 42 USC §1983 
and 28 USC §1343(3), plaintiff on behalf of herself and all 
others similarly situated seeks declaratory and injunctive 
relief to protect their constitutional due process and equal 
protection rights to adequate notice and a hearing prior to 
discontinuance of electric service, where defendant public 
utility alleges meter tampering and/or nonpayment of charges 
and deposits due to alleged meter tampering. 

Plaintiff filed her complaint on March 26, 1976 in the 
United States District Court for the Eastern District of 
New York. Plaintiff initially moved for class certification 
and a preliminary injunction. Defendants moved in two separate 
motions to dismiss the action. Plaintiff then moved for class 
certification, summary judgment and permanent injunction. By 
Memorandum and Order dated June 28, 1976, District Judge Walter 
Bruchhausen denied plaintiff's motion for summary judgment and 
granted defendants’ motions to dismiss the complaint on the 
ground that the Court lacked jurisdiction hecause there was 
no state action. This appeal followed. 

B. Statement of Facts 

The essential facts are undisputed below. Plaintiff 
Vanessa Taylor moved into her present apartment in December 


of 1975. An account for electric service was opened with 


defendant Con Edison on or about December lo, 1975. Two 
bills were rendered based on meter readings in the amounts 
of $3.50 and $4.00 per month. (A 56-57) 

Plaintiff's electric meter is outside her building on 


a wall of the building inside a fenced yard. On March ll, 


1976, Con Edison allegedly inspected the meters at the premises 


and allegedly found evidence of tampering on the meters for 
both apartments in the building. On March 13, 1976 Con Edison 
entered the property and turned off plaintiff's electric 
service. On March 12, 1976 plaintiff called Emergency Service 
and Con Edison turned service back on. Plaintiff was told 

to call on Monday, March 15, 1976. (A-22-23, 38,58) 

On March 15, 1976, plaintiff called Con Edison and was 
told the shut-off was a mistake. At 1:30 pm, the same day, 
an agent of Con Edison entered the property and disconnected 
and put a steel plate on the meter. Electric service was 
thereby discontinued. (A-58, 24) 

On March 16, 1976 plaintiff called Con Edison again. She 
was told for the first time that Con Edison allegedly had 
found evidence of tampering. She denied any knowledge of 
the tampering. She was told that to have service restored 
she would have to pay a $100 charge plus an additional $100 
deposit. (A-58) 

On March 17, 19°76, plaintiff called the defendant Public 
Service Commission, filed a complaint and asked to have serv-~ 


ice restored. The Commission called Con Edison, then called 


then calle* plaintiff and told her that the 

Commission denied her request to have service restored and 
decided that in order to have service restored she would have 
to pay Con Edison the $200 charge and deposit. (A-58-59) 

On March 18, 1976, pleintiff’s attorney on her behalf 
spoke to the Public Service Commission. On March 23, 1976, 
plaintiff's a’torney was told by the Commission that the shut- 
off was improper and they would instruct Con Edison to restore 
electricity. (A-59) 

On or about March 23, 1976 the Commission contacted 
Con Edison and directed or requested that Con Edison restore 
plaintiff's electric se-vice. Although plaintiff's service 
was restored, Con Edison contended and continues to contend 


that unless plaintiff pays the charge and deposit, Con Edison 


can enter the premises and disconnect the electric meter 


without notice or hearing. (A-59,99-100,24) 

On March 26, 1976, plaintiff filed her compla‘:.t in the 
United States District Court for the Eastern District of New 
York challenging the constitutionality of the summary termi- 
nation of her electric service without prior notice and 
hearing. Con Edison agreed to continue electric service to 
named plaintiff, pending determination of this action. On 
or about June 28, 1976 Nistrict Judge Walter Bruchhausen 
granted defendants' motions to dismiss the complaint on the 
grounds that defendant's action did not constitute state 


action. This appeal was taken by plaintiff. Con Edison has 


agreed pending the outcome of this appeal to continue the 
named plaintiff's electric service. 

C. Statutory and Regulatory Scheme 

The provision of gas and electricity *v public utilities 
in New York is governed by state statutes from two sources: 
the Public Service Law and the Transportation Corporations 
Law. 


The Public Service Law §§ 64 through 77 deal with provi- 


sions relating to gas and electric corporations. In particular 


§66 deals with the general powers of the Public Service 
Commission in respect to gas and electricity. 

The Transportation Corporations Law deais with gas and 
electric corporations at §§10 through 17. Section 14 gives 
the corporation authority to enter upon private property for 
the examination of meters, pipes, fittings, wires and works. 
Section 15 (A- 71 ) gives the sole authority to enter upon 
private property at specified times to take out or disconnect 
ameter. The second sentence of the first paragraph states 
that gas or electricity shall not be discontinued for nonpayment 
of bills rendered for service until after a five day pecieae 

Pursuant to its authority under the law the Public 
Service Commission has promulgated regulations dealing with 
complaints and discontinuances. (A-72-81) Title 16 of the 
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This sentence was amended in 1937 by striking the words 


“for any cause" and substituting "for nonpayment of bills 
rendered for service.” 


New York Code of Rules and Regulations at Part 11 provides 
for complaints, investigations, hearings, and determinations. 
It also provides for a public hearing utilizing the procedures 
in Section 2.3 0f Title 16: 

Part 143 of Title 16 provides for Not'ces of Discon- 


tinuance. Although the time of notice pursuant to §143.1 


applies to only nonpayment of bills rendered or deposit, the 


format of notice in §143.2 applies to “every notice indicating 
discontinuance.” 

The last set of rules governing Con Edison's conduct are 
found in the Tariffs (P. S.C. No. 8 - Electricity). General 
Information III Sections 9, 11, and 15 govern customers equip- 
ment, meterir, willing, access to premises, and discontinuance 
or withholding of service (A-31-34). Some of these were 
adopted by Con Edison under authority of the Public Service 
Comnission, e. g., Section 1l, other sections were ordered by 
the Public Service Commission (Section 15). Provisions of ‘+ *e 
Tariff for discontinuance or termination of service provides 
that it may only be done "in such manner as may be provided 


by law under the circumstances." Id. at §15. 
SUMMARY OF ARGUMENT 


The District Court erred in dismissing this action on 
the ground of lack of state action. The involvement of the 
state in defendant's termination of plaintiff's electric 
service is clearly sufficient to constitute state action in 


this case. First, the sole authority in New York for 


defendant Con Edison to enter private property to dis- 
connect plaintiff's electric service is supplied by state 
statute which reverses the common law. Second, in New York 
State there is a significant and substantial involvement of 
the state through the activities of the defendant Public 
Service Commission, in a public utility's termination of 


electric service. The Public Service Commission in New York 


is intimately involved in the regulation of the utility's 


entire termination procedures. Finally, the Public Service 
Commission directly intervened in the process of termination 
of the named plaintiff's electric service. Therefore, this 
Court should reverse the order of dismissal of the District 
Court. 

Upon reversal, this Court should remand this case back 
to the District Court with specific directions as to the 
resolution of other issues contested below but not reached 
by the District Court. Thus, this Court should direct the 
District Court to certify this action as properly maintain- 
able as a class action on hehalf of all persons in the State 
of New York whose electric service is discontinued or is 
threatened to be discontinued by defendant Con Edison or 
any other public utility without adequate prior notice and 
hearing, for alleged tampering with a meter or nonpayment of 


charges and deposits imposed therefor. This Court should 


also instruct the District Court to enter summary judgment 
and a permanent injunction for plaintiff and make it clear 
that defendant's termination of plaintiff's electric service 


without adequate notice or hearing is violative of plaintiff's 


due process and equal protection constitutional rights. 


ARGUMENT 


POINT I 


THE INVOLVEMENT OF THE STATE IN 
DEFENDANT'S TERMINATION OF 
PLAINTIFF'S ELECTRIC SERVICE IS 
SUFFICIENT TO CONSTITUTE STATE ACTION. 


Plaintiff maintains this action under 42 USC §1983 to 


enjoin defendants from terminating her electrical service 
without a hearing when the meter has allegedly been tampered 
with. Such summary termination of services violates 
plaintiff's constitutional rights to due process and equal 
protection of the laws secured by the Fourteenth Amendment. 
In Jac} 1. v. Metropolitan Edison Co., 419 US 315 (1975) 
the United States Supreme Court held that to find state 
action "the inquiry must be whether there is a sufficiently 
close nexus between the state and the challenged action of 
the regulated entityscs." Id. at 351. There can be no 
doubt that the significant and substantial involvement of the 
state in the defendant's termination of plaintiff's electric 
service constitutes the state action found missing in eecenonet 
In sharp contrast to Jackson, the sole authority in New York 


r pecs oe ee Ee 


Following the rules laid down in Jackson, the court in 
Condosta v. Vermont Electric Cooperative, 400 F. Supp. 358 
(. Vt.,1975) found that under the allegations the state had 
involved itself in the affairs of the utility company to such 
an extent that the company's terminating electric service 
constituted state action. 


for the defendant Con Edison to enter private property to 
disconnect plaintiff's electric service is supplied by a 
state statute which reverses the common law. Further the 
Public Service Commission of the State of New York is far 
more intimately involved in the regulation of the utility's 
entire termination procedure than was the Pennsylvania Public 
Utility Commission in Jackson. The Public Service Commission 
directly intervened in the process of termination of the 
plaintiff's electric service in this case. 


A. Con Edison's action in ente ng upon priva e property 
to disconnect plaintitt’s electric meter was authorized solely 


by New York Transportation Corporations Law §15, which alone ~ 
permits what could otherwise be a common law trespass. 

It is well settled that state action is present when 
a state statute is relied on to legalize conduct that was 
formerly prohibited. Reitman v. Mulkey, 387 US 369 (1967), 
Hernandez v. European Auto Collision, 487 F. 2d 378 (2 Cir., 
1973), Blye v. Globe-Wernicke Realty Co., 33 NY 2d 15, 347 
NYS 2d 170 (1973), Culbertson v. Leland, 528 F. 2d 426 
(9th Cir., 1975). Thus in Jackson no state action was present 
because in terminating service the utility company was merely 
exercising a right which had existed under the Common Law of 


the State of Pennsylvania before the advent of the regulation 


and which had only been codified by the regulation. Jackson v. 


Metropolitan Edison Co., supra, at 354 fn. 11. See also 


Shirley v. State National Bank of Connecticut, 493 F. 2d 739 
(2 Cir.,1974), Cert. den. 419 US 1009 (1974) where it was held 
that the mere codification by the Uniform Commercial Code of 


the long standing right of a secured party to repossess his 


-l1)- 


security did not supply state action. 

In New York it has always been a trespass to enter on 
the land of another to take one's own personal property. 
Newkirk v. Sabler, 9 Burb. 652 (1850), Goff v. Kilts, 15 Wend. 
550 (1856), Blake v. Verome, 14 Johns. 406 (1817), Heermance v. 
Vernoy, 6 Johns. 5 (1810). As stated in Newkirk, supra, 
"[t)he mere fact that the plaintiff owns the chattel, gives 
him no authority to go upon the land of another to get it.” 
Id. at 656. It is only Transportation Corporations Law §§14 
and 15 which by reversing common law protects an electric or 
gas company against liability for trespass in entering the 
premises for a purpose comprehended by the statute. Goblet v. 
New York Power and Light Corp., 267 AD 1030, 48 NYS 2d 107 
(3d Dept., 1944), Fortescue v. Kings County, 128 AD 836 
(2d Dept., 1903), Dobbs v. Northern Union Gas Co., 78 Misc. 
136, 137 NYS 785 (App. Term, lst Dept., 1912), 19 N. Y. Jur., 


Electricity, Gas and Steam, §§55-56. 


Prior to 1859 there was no statutory provision for entry 
S 


onto private property by a Gas-Light Company. In 1859 the 


—— 
In 1848 Title xV:Gas-Light Companies was first enacted. 

Laws of 1848 Chapter 37 Sec. 19 provided, “Any person willfully 

injuring or causing to be injured any property of any corpora- 

tion created under this act, shall forfeit and pay to the 

said corporation treble the amount of damages sustained by 

such injury, to be recovered in any court having cognizance 

thereof." The Laws of 1854 Chap. 109 §§1 and 2 added §§24 

and 25 to Title xv. These sections provided that any person 

bypassing a meter or willfully injuring, altering or obstructing 

or preventing the action of any meter shall be guilty of a 

misdemeanor punishable by imprisonment or fine. 


predecessors to the current Transportation Corporation Law 
6 


§§14 and 15 were enacted. Section 14 gives the utility 
the right to enter a building to examine a meter and §15 
(A-71 ) gives the utility the right to enter premises to 
terminate services when the customer has neglected or refused 
to pay the rent or remuneration dues The impact of these 
statutes on the common law was explained by the Second 
Department in Fortescue v. Kings County Lighting Co., supra, 
where the court held that although the utility was granted 
the right under the Transportation Corporations Law to enter the 
cellar to change a meter, it remained a trespass not to have com- 
plied fully with the Statute.Id. at 827. On the other hand, when 
the customer has paid for his electricity and the company 
consequently has no right under §15 to enter and terminate 
services, any entry by the company for that purpose consti- 
tutes a trespass, Dobbs v. Northern Union Gas Co., supra. 

The statute, which is in derrogation of the common law 
bin been strictly construed, and does not protect a public 
utility when it is not in the strictest compliance. Dobbs v. 


Northern Union Gas Co., supra; Fortescue v. Kings County 


——$. —______—_—_—— 

Sections 14 and 15 are the former §§67 and 68 (Laws of 
1890 Chap. 566) and are derived from the Laws of 1859 Chap. 311 
§§8 and 9. 
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Section 15 was amended in 1938 so that its notice 
provisions no longer apply to any cause, but only to non- 
payment. Morris v. Consolidated Edison Co., 265 AD 743, 
40 NYS2d 825(1943); Fisher v. Long Island Lighting Co., 
280 NY 63, 19 N. E. 2d 682 (1939). 


Lighting Co., supra; Reed v. New York Richmond Gas Co.-, 
93 AD 453 (2d Dept., 1904); Velardi v. Consolidated Edison 
Co. of New York, Inc., 63 Misc. 2d 623, 313 NYS 2d 194 
(Sup. Ct. N. Y. Cty., 1970); Brissette v. Con Edison, New York 
Law Journal, April 26, 1976, p. 6, Col. 1 (App. Term, lst Dept.) 

By enacting Transportation Corporations Law §§14 and 15 
the state has created the legal right for the defendant electric 
company to come onto plaintiff's property and has also de- 
prived plaintiff of her common law right to sue for trespass. 
Under such circumstances it is clear that the company acted 
"under color of law." 

B. The State of New York has the requisite involvement 
with its public utilities and their termination procedures — 
to constitute state action. 

State action is also present in the case at bar because 
of the extensiveness of state involvement with and super- 
vision over the company, not only with respect to its overall 
operations, but more importantly with respect to its procedures 
for terminating electrical service. Therefore, the "nexus" 
required by Jackson, supra at 351, between the state and the 
challenged action of the regulated utility exists without a 
doubt in this case. 

Under New York law, Con Edison must not only provide 


"notice filing" of its tariff with the Public Service Commis- 


sion, but must also secure the active approval of the 


Commission as to the "form" of its "contract" or "agreement" 
with consumers, any "charge" it makes and any “rule,” “regula- 


tion," or “service” it has. New York Public Service Law §66. 


The Tariff regarding "Discontinuance or Withholding 
of Service" (P. S. C. No. 8, General Information III, 15), 
(A- 34 ), the very tariff plaintiff is concerned with in 


her due process and equal protection argument, were issued 


under authority of Opinion No. 73-20 and order of the Public 
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Service Commission dated July 10, 1973. (See also Affidavit 
of Richard Arcari, (A- 29)). Furthermore this same area 
is regulated by Title 16, Parts ll and 143 of the New York 
State Code uf Rules and Regulations (A-76-81). 
s The New York Public Service Commission is invested by 
law with the power to hear and decide consumer complaints 
in this type of situation. Public Service Law §66. The 
Commission has the authority to have a staff member request 
that service be continued pending their hearing and determi- 
nation of the claim. The Public Service Commission has the 
authority to order such a continuance of service where a 
utility refuses an informal request. Title 16, §1.3(d) 
New York Code of Rules and Regulations. 

As demonstrated by the next section of this Brief, the 
Commission did in fact involve itself in the dispute which 


gave rise to this lawsuit. 


$+ 
In Jackson mere approval of a Tariff was found not 
to be “state action," however, it was suggested that when 
the state puts its own weight on the side of a practice by 
ordering it then state action would be found. Jackson v. 


Metropolitan Edison Co., supra, at 357. 


In circumstances functionally indistinguishable from 
those presented in this case the Public Service Commission 
has now agreed to hold hearings and continue service in cases 


where it is alleged that meters and/or wires have been tampered 


with in such a manner that bilis include charges for services 
¢ 


diverted, stolen, or otherwise utilized by a third party. 
See Stipulation filed Howell v. Consolidated Edison,76 Civ. 
2505 (MEF) (S.D.N.Y.) so ordered by District Judge Frankel 
(attached to this Brief). 

By virtue of Public Service Law §65(1), an electric 
company is specifically prohibited from charging more than 
is allowed by order of the Commission. Under §66(5) the 
Commission is empowered to hear and decide a complaint that 
the utility's action is illegal, and to proscribe just and 
reasonable acts that must be done. Finally, under §66(1) 
of the statute, the Commission has general supervisory 
authority over the actions of all electric corporations. 
See also Title 16 New York Code of Rules and Regulations 
Part il. 

In Jackson, supra, the Supreme Court found that the 
involvement of the State of Pennsylvania in Metropolitan 
Edison was not sufficient to compel the conclusion that state 
action was present. There the only apparent state involve- 
ment with the activity complained of was in Tariff Regula- 
tion VIII of the Pennsylvania Public Utility Commission, 
Id. at 355, fr. 15. Furthermore, the sole connection of the 
state commission with this regulation was the company's 


simple nocice filing with the commission and the lack of any 


=Lé~ 


commission action to prohibit it. Id. at 355. The involve- 


ment of Con Edison in the case at bar, as detailed above, is 


both qualitatively and quantitatively greater than in Jackson 


and is of such magnitude as to lend the power of the state to 
Con Edison's actions in terminating electrical service. 

C. The direct involvement of the Public Service Commission 
in this case constitutes state action. 

It is of fundamental importance that, armed with the 
above enumerated powers, the Public Service Commission, 
received the named plaintiff's complaint, investigated, delib- 
erated, granted interim relief, and ultimately affirmed Con 
Edison's action. 

On March 17, 1976, plaintiff registered a tele ne 
complaint with the Public Service Commission pursuant to 
their procedures. Defendant Rohan, an agent of the Commission, 
later stated that an investigation of the complaint was made 
by calling Con Edison. After "investigation" plaintiff was 
told by the Commission she would have to pay the required 
$200 charge and deposit. Thus initially the Commission 
affirmed the Con Edison decision. 

After repeated inquiries to the Public Service Commission 
from plaintiff's attorney, on or about March 23, 1976, the 
matter was reopened. “Commission personnel intervened and 


requested the restoration of service pending our investigation." 


Defendant Public Service Commission's Memorandum below 


dated April 21, 1976, at 3. Thereafter Con Edison res .~:ed 


service in response to a request from a Commission staff 
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person. (Affidavit of Richard N. Arcari, (A-?4 )). 

Although power was provisionally restored at the re- 
quest of the Public Service Commission, prior to commence- 
ment of this suit, plaintiff's attorney was informed that the 
Public Service Commission had decided that Con Edison was 
authorized to discontinue service (A-59-70). 

By first affirming the company's action, then requesting 
that Con Edison restore service and then finally reapproving 
Con Edison's action in terminating service, the Public Service 
Commission has actively involved itself in the case of the 
named plaintiff and actively supported Con Edison's actions. 
In Condosta v. Vermont Electric Cooperative, Inc., 400 F. 
Supp. 358 (D. Vt., 1975) the court in ruling on a motion for 
judgment on the pleadings, held that state action would exist 
if plaintiffs could rove similar allegations that the Vermont 
Public Service Board had ordered termination of services. 

The court stated: 
Such an allegation stands in direct contrast 
to the findings of the lower courts in the Jackson 


case that no state official participated or cooperated 
in the termination there challenged. Id. at 365. 


— Tt 
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Although the exact date on which service was restored is 
in dispute, it is agreed that Con Edison restored service at 
the request of the Public Service Commission. 


Likewise, the active participation and cooperation of the 
Public Service Commission in terminating the amed plaintiff's 


electrical service warrants the ruling tiat such termina- 


tion was state action. Con Edison ard the Public Service 
Commission admit that it was the Public Service Commission 
investigation and interim request that led Con Edison to 


temporarily restore service. 


POINT II 
DEFENDANT'S TERMINATION OF PLAINTIFF'S 
ELECTRIC SERVIC "THOUT ADEQUATE NOTICE 
OR HEARING IS  JLATIVE OF PLAINTIFF'S 
CONSTITUTIONAL DUE PROCESS RIGHTS. 

In this case, Con Edison provided no advance notice, let 
alone hearing, of any type prior to summary termination of 
plaintiff's electric service for alleyed eae Con 
Edison rationalized this arbitrary procedure by stating that 
there is an irrebuttable presumption that any tampering was 
done by cr due to the actions of the customer whose service 
is measured by that meter. When a complaint was registered 
by the plaintiff with the Public Service Commission, that 
body decided to affirm Con Edison's decision, without holding 
a hearing or affording an opportunity to rebut, in any way, 
the presumption of tampering. These practices are squarely 
—— 


It should be also noted that there is no provision 
for even a post-deprivation hearing in the instant case. 


See Hernandez v. European Auto Collision, 487 F. 2d 378 
(2 Cir., 1973), anda Bt @ v. Globe-Wernicke Realty Co., 
33 NY 2d 15, 347 NYS rr 170 (1973). 


11 
in conflict with the minimum requirements of due process. 


Under New York law, plaintiff has a statutory right to 
receive continuous electricity service from Con Edison, 
Bronson v. Consoiidated Edison Co. of New York, 350 F. Supp. 
443 (S.D.N.Y¥. 1972), Espos.cto v. Consolidated Edison Co., 

68 NYS 2d 868 (1947), Manley v. Consolidated Edison Co., 

187 Misc. 366, 63 NYS 2d 353 (1946), Transportation Corpora- 
tions Law §12, and service may be discontinued only when 
specified conditions exist. Transportation Corporations 

Law §§12 and 15. In Golaberg v. Kelly, 397 US 754 (1970), 
the Supreme Court recognized that a statutory right to 
receive welfare benefits amounts to a property interest 
cognizable under the Fourteenth Amendment. Similarly, the 
statutory right to receive electricity as an essential public 
service, is property within the meaning of the Fourteenth 


Amendment and due process protection must be afforded before 


serv may be discontinued. Craft v. Memphis Light, Gas 
and Wa-er Division, 534 F. 2d 684 (5th Cir., 1976) (right to 


due process protections before being deprived of electric, 


See S ora ae FoF 

Defendants have also chosen to ignore the comnon law 
of this state that would also reguire some form of hearing 
either by the Public Service Commission or a court before 
termination. Manley v. Consolidated Edison Co. of New York, 
Inc., 63 NYS 2d 353 (Sup. Ct., Queens Co., 1946). “The 
defendant in this case by unilateral action has determined 
the fact of tampering, the amount which it claimed to be due 
from the plaintiffs, und discontinued the electric service 
when plaintiffs did not pay this sum. No trial was had 
and no hearing was held before the Public tervice Commission, 
or any other board. fFven though the defendant may have in- 
tended to be fair in judging the facts and in estimating 
the amount due, its unilateral action permits it to be the 
tndge of its own case. ‘This is contrary to age old concepts 
«* justice.” Id. at 354. 


gas and water services), Palmer v. Columbia Gas of Ohio,Inc., 
479 F. 2a 153 (6th Cir., 1973) (gas services), Koger Vv. 
Guarino, Civil No. 73-2365 (E. D. Pa., May 3, 1976) (water 
service) ,Condosta v. Vermont Electric Coop., supra (electrical 
service) ,Donnelly v. City of Eureka, 399 F. Supp. 64 (D. Kan., 
1975) (water service), Limuel v. Southern Union Gas Co., 

378 F. Supp. 964 (W. D. Tex., 1974) (gas service), Davis v. 
Weir, 328 F. Supp. 317 (N. D. Ga., 1971) (water service), 
Bronson v. Consolidated Edison Co. of New York, supra, 
(electric service), Hattell v. Public Service Company of 
Colorado, 350 F. Supp. 240 ( D. Colo., 1972) (gas and electric 


cervice), Lamb v. Hamblin, 57 F. R. D. 58 (D. Minn., 1972) 


(water service), Standord v. Gas Service Co., 346 F. Supp. 717 


(D. Kan., 1972) (gas service). 

This case is controlled by the fundamental due process 
principle reaffirmed in Goldberg, supra, that before the 
state or its instrumentality can deprive a person of property 
which is of basic importance to him notice and an opportunity 
for an evidentiary hearing must be afforded. See e. g-, Craft v. 
Memphis, supra, Condosta v. Vermont Electric, supra, Limuel v. 
Southern, supra, Davis v. Weir, supra. The termination of 
electric service has already been held to present a situation 
of desperate need, comparable to welfare termination, calling 
for prompt and timely due process action prior to any 
proposed termination. Bronson V- Consolidated Edison Co. 


of New York,supra, Consolidated Edison Co. of New York v. Powell, 


77 Misc. 2d 475, 354 NYS 2d 311 (Civil Ct. Bronx and New 
York Counties, 1974). As was stated in Powell, supra, 
"The right to use electricity...is an entitlement which is 
necessary to sustain life in today's world...." Id., at 


477-478. One federal court in explaining the even greater 


threat to life and health that arises from termination of 


heat or electricity as compared with the termination of 
welfare benefits considered in Goldberg v. Kelly, observed 
that "A person can freeze to death or die of pneumonia 
much more quickly than he can starve to death." Palmer v. 
Columbia Gas Company of Ohio, 352 F. Supp. 241, 244 (ND. 
Ohio, 1972), aff'd 479 F. 2d 153 (6th Cir., 1973).-- 

Because of the severity of the harm resulting from 
termination of electric service, it is of the utmost im- 
portance that plaintiff have an opportunity to fully present 
her case at a hearing before service is terminated. 

Plaintiff is clearly entitled to a full evidentiary 
hearing. It is a basic premise that where, as here, 


factual issues are in dispute, an effective opportunity to 


defend against the proposed actions must include the right 


to confront adverse witnesses and to present arguments and 
12 


evidence orally. Goldberg, supra. Plaintiff herein con- 
tends that neither she nor anyone with her knowledge or 
consent tampered with her meter. Her meter is outside the 
building and access is unobstructed. Evidence can be 
presented that either a previous tenant or a neighbor tam- 
pered with plaintiff's meter. 

Tampering is tantamount to fraud and the Supreme Court 
has made clear that full due process protection is mandated 
in situations where serious stigma may result. Board of 
Regents v. Roth, 408 US 564 (1972), Wisconsin v. Costantineau, 
400 US 433 (1970). Finally, the irrebuttable presumption 
resorted to by Con Edison and approved by the Public Service 
Commission is just as odious to the Due Process Clause in 
this situation as it was in the multitude of other cases in 
which they were struck down. Cleveland Board of Education v. 
La Fleur, 414 US 632 (1974), Vlandis v. Kline, 413 US 441 (1973), 

12 

The conclusion that due process requires prior notice 
and an evidentiary hearing in the context of this case is 
not altered by the recent decision in Mathews v. Eldridge, 

us , 47 L. Ed. 2d 18 (1976). There while reat firming 
the result in Goldberg, the court held that in the context 
of social security disability determination that the chance 
to submit written submissions was adequate protection to 
the social security claimant in view of the unbiased medical 
testimony essentially constituting the basis of the agency 
determination. Alleged tampering is an entirely different 
situation. The chance to submit written statements, without 
the opportunity for cross-examination could not provide a 
sufficient method for determination of the factual issue 
presented. Plaintiff was not even given an opportunity to 


make a predetermination written submission. Goldberg v. 
Kelly, supra. 


United States Department of Agriculture v. Murry, 413 US 


508 (1973), Stanley v. Illinois, 405 US 645 (1972), Stewart 


v. Wohlgemuth, 355 F. Supp. 1212 (W. D. Pa., 1972), Owens v. 
Roberts, 377 F. Supp. 45 (M. D. Fla., 1974). 


POINT III 
THE EQUAL PROTECTION CLAUSE OF THE 
FOURTEENTH AMENDMENT REQUIRES THAT 
CONSUMERS WHO ARE THREATENED WITH 
TERMINATION OF THEIR ELECTRIC SERVICE FOR 
ALLEGED TAMPERING OR NONPAYMENT OF 
CHARGES AND DEPOSITS RENDERED THEREFOR BE 
AFFORDED THE SAME PROCEDURAL SAFEGUARDS 
ALREADY GUARANTEED BY THE STATE TO 
CONSUMERS THREATENED WITH TERMINATION 
FOR NONPAYMENT OF BILLS RENDERED. 

There is no rational basis for the Public Service 
Commission to deny plaintiff notice and a hearing prior to_ 
termination based on nonpayment of an extra deposit and charge 
imposed for alleged tampering, when other customers who do not 
pay any other bill for any conceivable reason or basis other 
than tampering are granted a prior hearing on Gemand. The 
requirements of equal protection requires that plaintiff be 
afforded the same protection that is routinely and regularly 
provided to every other customer in operatively identical 
circumstances. 

In the case of discontinuance for nonpayment of bills 
rendered §15 of the Transportation Corporations Law requires 


that a five-day written notice be served. Title 16 New York 


Code of Rules and Regulations §143.2 proscribes the form of 


said notice including the notice of availability of company 
procedures to consider customer complaints prior to dis- 
continuance. Section 143.8 of the Regulations provides that 
an electric company must establish procedures to investigate 
a complaint in an appropriate end fair manner and promptly 
report to the complaining customer. The company may not 
discontinue pending investigation. Seciton 11.2 provides 
for the Public Service Commission to also investigate, hold 


hearing and determine complaints. Where the hearing mechanism 


there is not satisfactory a full public hearing can be called 
13 


for pursuant to §2.3 of the same Title. 

Pending resolution of the entire matter the Commission 
may direct appropriate interim relief (§11.3(d)). See A-77. 

The United States Supreme Court has definitively ruled 
that a state deprives a person of equal protection of its laws 
wher. it arbitrarily denies him the same hearing rights than 
it provides to others who are similarly situated. Stanley v. 
Illinois, 405 US 645 (1972). 

As was stated previously, no convincing reason in terms 
of time, money or need is presented that would permit Con 
Edison to be the sole, unanswerable, unappealable authority 
in cases of alleged tampering, when a predeprivation hearing 
yy 

There can be no question that state action exists 
in regard to plaintiff's action based on equal protection, 


since the Public Service Commission regulations clearly 
control the area of discontinuances for nonpayment. 


machinery is available on demand in every other conceivable 
14 


situation. The consumer's need is no less desperate in 
this situation than it is in any other shut-off situation. 
There is absolutely no reason to believe that the existing 
hearing machinery would be unsuitable in these cases when it 
already considers a multitude of situations. There is just 
no logical reason why one group of people should be singled 
out from all others and never given a fair chance to defend 
themselves from crushing hardship. Persons threatened with 
discontinuance due to nonpayment of bills are afforded prior 
hearings. Bronson v. Consolidated Edison Co. of New York, 
supra. The hearing process has been extended to other areas 
which are not strictly nonpayment. Howell v. Consolidated 
Edison, supra. Plaintiff and her class remain as an isolated 
group whan defendants have arbitrarily determined not to 
cover by their hearing process. 

No matter how Con Edison classifies a case of alleged 
tampering, by their own action they have imposed a charge 
and increased deposit upon the customer and now threaten to 
discontinue service if the charges are not paid. The case 
has been made indistinguishable from a case of nonpayment of 
bills in every way except that no notice or hearing are 
provided. 


——— 


Prediscontinuance hearings have recently been extended 
by the Public Service Commission to cases of “tapping in” 
where the electricity being billed has been found or alleged 
to be diverted, stolen, or otherwise utilized by a third 
party. Howell v. Consolidated Edison, supra. 


POINT IV 


THIS ACTION SHOULD BE 
CERTIFIED AS A CLASS ACTION. 


The plaintiff brings this action as a class action 
pursuant to Rule 23(a) and in addition, Rule 23(b) (2) or 
in the alternative Rule 23(b) (1) (A) or (B) of the Federal 
Rules of Civil Procedure. 

This class is composed of all persons in the State of 
New York whose electric service to their residence is dis- 
continued or is threatened to be discontinued without ade- 
quate prior notice and hearing by the defendant Con Edison 
or any other pbulic utility, for alleged tampering with a 
meter or nonpayment of charges and deposits imposed therefor. 

The class herein is plainly "so numerous that joinder 
of all members is impracticable" Rule 23(a)(1). The total 
number of aff: cted consumers is considerable but difficult 
to estimate. Defendant, Rohan, an employee of defendant 
Public Service Commission informed attorney for plaintiff 
that complaints regarding summary termination of service 
for alleged tampering are common. Information as to the 
number of terminations, threatened terminations or imposed 
charges and deposits is in possession of defendant Con Edison. 
Information as to the number of complaints or inquiries 
regarding the procedure is in the possession of defendant 


Public Service Commission. 


Clearly, the alternative devices of joinder, inter- 
vention, consolidation and the individual test case are 
either impracticable if not impossible (Moore's Federal 
Practice, 2d ed., Vol. 3B, p. 23-280) or will fall short 
of providing full and adequate final relief for all similarly 
situated person. 

The "questions of law and fact common to the class" 
(Rule 23(a)(2)) are whether each of the members of the 
class have been threatened with or have in fact suffered 
discontinuance of electric service for alleged tampering 
without notice and an opportunity to be heard on under- 
lying questions of fact, and whether the denial of such an 
opportunity violates the minimal requirements or procedural 
due process and equal protectionof the law. The fact that 
there may have been variations in the circumstances leading 
to the defendant's action in each particular class member's 
case does not defeat the requirement. The fact is that the 
procedures followed by the defendant are substantially iden- 
tical in all cases, and it is this identity which provides 


the common questions of law and fact. Escalera v. New York 


City Housing Authority, 425 F. 2a 853, 867 (2 Cir., 1970); 


cert. den. 400 US 853. The fact that some members of the 
class might personally be satisfied with the adequacy of the 
defendant's procedures as they are presently constituted does 


not negate an otherwise proper finding of common questions 


of law and fact. Norwalk CORE v. Norwalk Redevelopment 
Agency, 395 F. 2d 920, 937 (2 Cir. 1968). 


The claims of the named p’iintiff are typical of the 


claims of the class, since they all assert the unconstitutionality 


of discontinuing electric service, without adequate prior 
notice or hearing, due to alleged tampering with a meter, 

or nonpayment of charges and increased deposit imposed there- 
for. 

Even as to those members of the class who but fer this 
action would not have quarreled with the procedures followed 
by the defendant, or those customers who may be ignorant of 
their constitutional rights and resigned to meet the defend- 
ant's imposed charges and deposit requirements against then 
on its own terms, it is clear that the implementation of the 
relief requested herein could not possibly work to their 
detriment, and will in fact be of positive assistance. In 
short, none of the class members, no matter how disinterested 
some may be in their procedural rights, is without concern 
for the problem of uninterrupted electric service to his 
family. For every member of the class, a factfinding hearing 
comporting with due process and with proper notice will be 
more conducive to exposing the truth than can be expected 
under the present procedures. Thus, the named plaintiff in 
supporting her claims will simultaneously advance the claims 
of other members of the class. Rule 23(a)(3) and (4). 
Counsel for plaintiffs, The Legal Aid Society, has legal 
resources and experience adequate to protect all members of 


the class and undertake to vigorously advance the interests 
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of all members of the class throughout this litigation. 
Rule 23(a) (4). 

The prosecution of separate actions by individual 
members of the class would create a risk of varying adjudi- 
cations with respect to individual members of the class 
which might establish incompatible standards of conduct 
for the defendants in this action, and would also create 
a risk of adjudications with respect to individual members 
of the class that would as a practical matter be dispositive 
of the interests of the other members not parties to the 
adjudications or substantially impair or impede their ability 
to protect their interests. Rule 23 (b)(1) (A) and (B). 

It is clear that separately prosecuted actions would involve 

the identical constitutional issues here presented and would 

therefore have binding precedential effect on later actions 
by other consumers, substantially impairing their ability 


to protect their own interests. Anderson v. City of Belle 


Glade, 337 F. Supp. 1353 (S. D. Fla., 1971); Denny v. Health 


and Social Services Board of Wisconsin, 285 F. Supp. 526 
(E. D. Wisc., 1968). 

The defendants’ policies, practices and procedures 
are based on §15 of the New York Transportation Corporation 
Law, Title 16, Parts 11 and 143 of the New York State Code 
of Rules and Regulations, and the applicable Con Edison 
Tariffs. The defendants Con Edison and the Public Service 


Commission have refused to require and/or afford notice or 


hearing to its customers in cases of alleged tampering. 
Although the individual fact patterns may vary somewhat, 
each and every person in the class has been denied «he same 
constitutional protection. 

Since all the prerequisites for maintenance of a class 
action pursuant to Rule 23(a) and Rule 23(b)(2) or in the 
alternative, Rule 23(b)(1)(A) or (B) of the Federal Rules 
of Civil Procedure are satisfied here, this action should be 
certified as a class ee ck 

CONCLUSION 
For the reasons set forth above, plaintiff/appellant 
respectfully requests that the District Court's Order of 
Dismissal be reversed, and this Court remand the case back 


to District Court with instructions that the District Court 


certi’ .e plaintiff class, and enter summary judgment and 


grant ,ermanent injunction for the plaintiffs. 


—— 
Defendant Con Edison suggested below there is no reason 

for a class because no useful purpose would be served. The 
assumption that defendants will inevitably apply a federal 
court's decision to all others similarly situated to the named 
plaintiff has sometimes proven unwarranted. See, e€. g-, 
Lewis v. Lavine (S.D.N.Y¥., 72 Civ. 4249, March 6, 1973) 

rieant, J.), where the Court certified the class ina 
§1983 welfare action because the state defendants had refused 
to apply the result in a prior non-class action (Doe v. Lavine, 
347 F. Supp. 357 (S.D.N.Y., 1972)) to all persons Similarly 
situated. A class should be certified as it ordinarily is, 
whenever the Rule 23 prerequisites have, as here, been satis- 
fied, whether or not a class is deemed "necessary." Accord, 
Percy v. Brennan, 384 F. Supp. 800, 811 (S.D.N.Y., 1974); 
Short v. Fulton Redevelopment Co., Inc., 398 F. Supp. 1234 
(S.D.N.Y., 1974); Klein v. Nassau County Medical Center, 347 F. 


Supp. 496 (E.D.N.Y., 1972); Fioto v. U. S. Department of the 
Army, 75 C 44 (E. D. N.Y., 1576). 
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ll Park Place - 8th Floor 
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of Eleanor Montgomery a student at New York University Law School 


in the preparationof this Brief. 


UNLTED STATES DISTRICT COURT 

SOUL icRN DISTRICT OF NEW YORK 

GLADYS HOWELL and MAPGARITA 

DOALNECd, ON behalf of thenselves and 
all other p2ecsons similerly situated, 


Plaintiffs, 

-against- Civil Action No. 
CONSOLIDATED EDISON CO. OF NEW YORK, 76 Civ. 2505S 
INC.; CHARLES F. LUCE, individually (M.E.F.) 
and in his capacity as Chairaan of (for referral to 
Consolidated Edison Co. of New York, Juage Frankel 
tInc.; ARTHUR HAUS PURG, individually after Docketing) 
and in his capacity as President of : 
Consolidated Edison Co. of New York, 

Inc.; THE pusLICc SERVICE COMMISSION 
OF ‘HE STATE OF NEW YORK; ALFRED E. 
KAHN, individually and in his capacity 
a3 Chairman of the Public Serivce 
Cownaission of the State of New .Ork; 
EDWARD P. LARKIN, CARMEL CARRINGTON 
"ARR, HAROLD A JERRY, JR., and EDWARD 
BERLIN, cach individually and in his: 
capacity as Commissioner of the Stare - 
of New York; and A.D. CALUP, es agent 
of the Public Service Commission of 
the State of New York, 


ee 
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IT 1S K2RE3Y STI PULATED AND AGREED by and between 
the attorneys for the plaintiffs ana for the Puolic 
Service Commission defendants herein es follows: 

1. Upon the terms and conditions set forth below, 
| 


plaintiffs motion herein for leave to prosecute this 


action in forma pauo2ris, for class certification, and 


7 


for a preliminaty injunction, mate returnable before the 


Court on June 23, 1976, is hereby aGjoucn2d pending a 


view and determination by the Bupliec Service Commission 


(hereinafter "Comnission") of its policies and practice 


with respect to the ha andling and resolution of 


. 


whicn the Consolidated Edison Co. of New York (he »reinafter 


"Con Ed") seexs to discontinue the electric 


residential eustomers for non=Saynent of bills wo en inctide 


services Giverted, stolen, or otherwise utilized 


S 


tnird party. 
2 With respect to all resicential cust 
with discontinuance of e 
pills which havea been found or 
to include charges sarvicss diverted, stolen, 


wise utilized by a thicd party, the Co.waission 


heard before the Commission on the issue of 


has in fact a a @iversion,. theft, or other utili= 


zation by a third 
any other relevant issue regarding 


Dilled for, as well as on 


the liability for and payment of the bill; 


b) Pending such customer hea 


any, to the Commission, and in any event during 


rmmment herein,tie Comm mission snall direct Con 


Giscont wwer's service ior 


that the Comaissioi 2 of that vortion 
of the bill, if any, Waich as undiapiced. In unusual 
and suibsect to the custonmer’s right Lo an ai 
the Comnission may also require, pending its det 
s comolaint, that the cu: 
the bill whichn the Coinaission Cet 


nondiverted se 


Sprite ree ‘ awe : Pee 
3. Nothing contained in this stipulation shall be 

d2emed to represent the position of any of the parties 

hereto with respect to any jssue presented by the abpove- 


action; nor shall this stipulation prejudice the 
rignt of 
to intecvene in 


New York, New York 
June 23, 1976 


JOBN E. KIR: 
Attorneys f 


SO ORDERED: HE a aa 
waARviIyfi E. FRANKEL, U.S.D.J. 


June 24, 1976 


BEST GOPY AVAILABLE 


